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Current Zopics, 

NE is again reminded, in looking over 
CO) the nominations for office made by the 
various conventions—county, State and 
national — of the importance of the legal pro- 
fession, not only in furnishing administrative 
officers of all classes, but as a stepping-stone 
to those having ambitions in that direction. 
Take, for instance, the State ticket named by 
the Democratic party, which recently met in 
convention in Saratoga; four of the six nomi- 
nees, viz., Stanchfield, for Governor; Mackey, 
for Lieutenant-Governor; Norton, for Secre- 
tary of State, and Conway, for Attorney- 
General, are all who have been 
successful in their chosen profession and have | 
been named as standard-bearers of their party 
in the coming battle of the ballots. While it 
is somewhat the fashion to rail at the pro- 
fession, and, perhaps, to ominously shrug the 
shoulders when the honesty of lawyers, as a 
class, is under discussion, it is somewhat 
significant that when reliable, competent and 
trustworthy men are wanted for important 
posts of duty, the lawyer is selected. If one 
could obtain complete and reliable statistics 
of the number of lawyers holding important 
offices in this country at the present time, 
doubtless, the result would be surprising. 
This state of affairs alone would be sufficient | 
to give the lie to the too common aspersion 
of the profession, as a whole, with respect to | 
honesty and trustworthiness. The fact is 
that, considering the vast interests intrusted to 


their care, the lapses from duty and integrity | 
Vou. 62.— No. 12. 


lawyers 





are remarkably few. There is another feature 
of this subject which is worth referring to, and 


it is well expressed in the following, which we 


came across recently in one of our daily 
exchanges: 


Washington, Sept. 10.— The big sacrifice which 
men make in giving up a private business or profes- 
sion to accept a public office is appreciated by few. 
The loss involved in such a step, however, is con- 
siderable and has prevented many an able man from 
going into public life. The other day Secretary 
Root received a check for $100,000, being his fee for 
work he did in a famous will case, which was settled 
up just before he went into President McKinley’s 
cabinet. It is safe to say that Mr. Root did not 
expend half the time, thought and energy on that 
case that he has spent on the Chinese question dur- 
ing the past two months, yet, for his governmental 
services during that time, he will receive the princely 
salary of $1,333. The paltry pay which this govern- 
ment gives to its public servants in high position has 
long been a stumbling block in the way of securing 
the men most available for the duties to be per- 
formed. The important official positions at Wash- 
ington are not for poor men, however able they may 
be, but can only be taken by men who are independ- 
ently well off. However much Secretary Root may 
have sacrificed in a pecuniary way, he has been 
enriched in other directions by his work at 
Washington. He has added greatly to his reputa- 
tion, and will henceforth be known as a lawyer and 
diplomat, as well. His work in the Chinese trouble 
has excited much favorable comment here, and it is 
known that the President relies on his judgment to 
a marked degree. 


There is much truth in this, which the pub- 
lic cannot fail to see and appreciate. It is 
true, not only of lawyers who take positions 
in the civil government, sacrificing large and 
lucrative practice for the honor of offices, 
whose pay is a mere bagatelle, but of the 
judiciary as well. Many a lawyer has made 
large pecuniary sacrifices to go on the bench; 
of course, there are exceptions to the rule — 
men who earn more after their elevation to 
the judiciary than they were able to do in their 
practice, but we think the cases of this sort 
are comparatively rare. The truth is that 
none but wealthy lawyers can afford to accept 
certain offices — such, for example,as Ambas- 
sador to Europe or cabinet portfolios, for the 
reason that the salary is wholly inadequate to 
enable them to maintain the social position 
which is a necessary part of the administra- 
tion. Speaking of Secretary Root, he cer- 
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tainly has done remarkable work, having 
taken hold of the reins with a firm, sure grasp 
that betokens the cultured, trained mind and 
the clear, far-seeing vision. In the few 


months during which he has held the office | 


of Secretary of War he has shed lustre upon 
it, as well as upon the high profession wherein 


one of our English contemporaries as chiefly 
remarkable for the legacy of postponed dis- 
cussions, which it handed on to the Confer- 
ence for 1goI. Foreign judgments and 
Mr. Carver’s valuable proposals for “ Inter- 
national Marine Insurance Rules,” alike 
“stood over,” while upon the vexed question 





he obtained his training, and in this has again | of “The Immunity of Private Property from 
shown the remarkable adaptability and versa- | Capture at Sea,” no action was taken. While 
tility of the trained lawyer, for it should be| the American committee, we are told, pressed 
remembered that prior to his acceptance of the | for the appointment of an international con- 
office he had had no special military walang! gress to deal with this last-named subject, the 
or education whatever. | European committee called attention to “the 
—_— | divergence of view” on the point, and indi- 

John B. Stanchfield, the nominee of the | cated the opinion that it would be better left 
Democratic party for Governor of the State of | alone, which course was ultimately adopted. 
New York, is a thoroughly representative |The Solicitors’ Journal doubts whether the 
lawyer of the highest class, who, in the event , question will be discussed at any reunion of 
of his election, will be sure to make a vigorous the International Law Association in the near 
and able chief executive. As a trial lawyer | future, and expresses the opinion that “any 


he has few equals in the State, and he has long 
ornamented 
honored and elevated; that he will make con- 
siderable pecuniary sacrifices in case of his 
elevation to the office he seeks is not to be 
doubted. Of his signal ability there can be 
no question — he has often demonstrated it in 
a remarkable way. But his training has not 
been, by any means, purely legal. He has 
taken an active interest in politics for many 


years, and has heretofore been honored by his | 


party, in every capacity showing independ- 


ence, integrity, wisdom and administrative 
capacity far beyond the common. As mem-_ 


ber of the Assembly for two terms, during 


which he acted as minority leader, he has_ 
shown his possession of these qualities, as well 


as great eloquence and the highest degree of 
statecraft. 


representative, and one who, if chosen by the 
suffrages of the people to the highest execu- 
tive office in the greatest State of the Union, 
will cast further lustre upon it. 


The recent conference of the International 
Law Association, at Rouen, France, does not 


appear to have been productive of any very | 
important results, being regarded by at least 


the profession which he has. 


In saying this, we are not intend- | 
ing to violate the rule of keeping clear of parti- 
san politics, but desire merely to pay a) 
personal tribute to the worth and ability of a| 
man and a statesman, who has honored the) 
great profession of which he is a brilliant 


resolution that such a body passed would owe 
its weight largely to the unanimity with which 
it was carried, and, in the present case, any- 
thing like unanimity is unattainable ”— all of 
which, unfortunately, appears to be too true. 
Several excellent papers were read on such 
matters as “The Abolition of Slavery,” and 
“The Prize Decisions of the United States 
Courts in Connection with the Spanish- 
_American War,” but, from the strictly business 
point of view, little was accomplished. How- 
ever, it should not be concluded that such 
conferences as this are productive of no good 
results whatever. On this point, the London 
Law Journal well says: 

But, even where they achieve no immediate practi- 
cal results, reunions of the type of the Rouen Con- 
ference are distinctly beneficial. Many of the 
problems that international associations busy them- 
selves with are not ripe for settlement. What they 
need is discussion, and the admirable paper on 
“ Private Property at Sea During War,” read by 
Sir Walter Phillimore before the Rouen Confer- 
ence, shows how valuable such discussions may be. 
Moreover, the interchange of ideas between the law- 
yers of different countries is at once an international 
and a national gain. It paves the way for future 
combined action in matters of commercial or pro- 
| fessional interest, and, on ‘its social side, it does 
much to remove international friction. It is not a 
matter of light significance that at the present junc- 
| ture of affairs, the municipality of Rouen should 
have been entertaining, as its guests, a large and 
representative body of American and English law- 
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yers, or, to take another case, that, thanks largely to | 
the tact of Mr. Barclay, the President of the British 
Chamber of Commerce in Paris, the Association of 
Chambers of Commerce of the United Kingdom, | 
should be about to assemble in that city, with an 
official welcome from the French government. 


The London Law Journals recently 
recorded the death of Mr. George Hensman, 
at the age of ninety years, and stated that he 
was the oldest solicitor in England, having 
been admitted in 1835. This statement now 
appears to be inaccurate, for Mr. Thomas 
Ingram, of Leicester, informs the London 
Law Journal that he is ninety years of age, 
and was admitted in 1833, and is registrar of 
the Leicester County Court. Undoubtedly, 
the oldest lawyer in active practice in the) 
United States is the Hon. Benjamin D. Silli- 
man, who, on the 14th inst., celebrated his | 
ninety-fifth birthday at his beautiful estate 
near Babylon, Long Island. On that day, the | 
venerable lawyer and old-time Republican 
leader was the recipient of many congratula- | 
tory telegrams, among which was this one: | 
“Yale sends congratulatory telegram to Ben- 
jamin D. Silliman, Brooklyn, oldest living | 
graduate.” Similar expressions of good-will | 
and esteem came from the Brooklyn Club, of | 
which he was president for twenty years, and | 
from the New York Bar Association, of which | 
he was one of the founders. Mr. Silliman was | 
born at Newport, R. IL, in 1805, and was 
graduated from Yale with the class of 1824; 
he is still hale and hearty and enjoying the full 
possession of his faculties. As to the present 
condition of his health and his daily pleasures 
during the recent heated term, which he 
passed at Babylon, the following, from a 
special to the New York Times, will be 
interesting: 

“Many a man thirty years his junior might well 
envy him his daily pleasures. Not a fine day 
passes but he goes out driving. A big, broad- 
beamed catboat of most comfortable proportions 
swings at anchor on the Great South Bay, in which 
Mr. Silliman takes almost as much pleasure as 
behind his horses. The craft is handled by two 
expert baymen. He goes fishing as well as sailing 
and has made many fine catches. His present 
strength is all the more remarkable, because he was | 


seized with a critical illness two years ago, from 
which his recovery was very slow.” 


| protect its monopoly. 
| the defendant is giving notice of its rights and of 





Hotes of Cases 

Injunction — Grounds — Threatening Suits for 
Infringement of Patents——In A. B. Farquhar Co., 
Limited, v. National Harrow Co., decided by the 


| United States Circuit Court of Appeals, Third Cir- 


cuit, in June, 1900, it was held that while the owner 
of a patent may lawfully warn others against 
infringement, and, by means of circulars or letters 
distributed among agents and customers of-a manu- 
facturer of goods claimed to infringe, give notice of 
his rights, as he understands them, and of his inten- 
tion to enforce them by suits, when done in good 
faith, the sending of such notices and circulars in 
bad faith, and without any intention of bringing the 
suits therein threatened, but solely for the purpose 
of destroying the business of such manufacturer, 
constitutes a fraudulent invasion of property rights, 
against which the party injured is entitled to relief 
in equity by injunction. The court said: 

We entirely concur in the statement of the court 
below that “ the patent owner is justified in using all 
lawful means to protect his monopoly,” and that 
“he may give notice of his rights, as he under- 
stands them, and of his intention to ask the courts 
to enforce them in suit to be brought for the pur- 
pose.” But the bill in this case, which was dis- 
missed on demurrer, charges the defendant with 
something more than the use of lawful means to 
It alleges, not merely that 


its intentions to enforce them, but that it “is now 
endeavoring to break up and destroy the harrow 
business of your orator, and to drive it out of the 
field of the manufacture of spring-tooth har- 
rows * * * by the circulation among the cus- 
tomers and agents of your orator of letters 
addressed and mailed to said customers and agents, 
in and by which said customers and agents are 
falsely and maliciously informed that the harrows 
of your orator’s manufacture, handled by said cus- 
tomers and agents, are infringements upon patents 
owned by the defendant corporation * * * that 
the threats of the defendant company against the 
customers and agents of your orator are rendered 
the more effective and harmful to the business of 
your orator by circulars in which, by innuendo, it is 
conveyed to customers and agents of your orator, 
and contrary to the fact, as the defendant, the 
National Harrow Company, and its officers well 
know, that your orator is not able to fulfill, by rea- 
son of lack of means, and will otherwise evade, 
guaranties given by your orator to its customers 
and agents to protect them against suits for 
infringement brought by the National Harrow 
Company against them; that said threats of the 
defendant against the customers and agents of your 
orator are rendered still more effective by the cir- 
culation by the defendant company of notices in and 
by which it is falsely stated and pretended that cer- 
tain patents owned by the defendant company have 
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been adjudicated and sustained in contested cases | though somewhat unusually sensational, was in its 


and injunctions issued against the defendants | 
therein; that the defendant has continued for many 
years, and, particularly, for the past three years, the 
sending of the letters and circulars hereinbefore | 
referred to, to the customers and agents of seah'l 
orator, for the purpose of breaking up and destroy- | 
ing your orator’s business in spring-tooth harrows; | 
that the threats of suit against the customers and 
agents of your orator are not made in good faith, 
or with any intention of instituting suit against such 
customers or agents or against your orator.” 

Assuming, as on demurrer must be assumed, the | 
truth of these allegations, we are of opinion that 
the court below erred in holding them insufficient 
to entitle the complainant to relief in equity. 
Where notices are given or circulars distributed in 
good faith to warn against infringement, no wrong 
whatever is committed; but where, as is here 
averred, they are not made or issued with such 
intent, but in bad faith, and solely for the purpose 
of destroying the business of another, a very dif- 
ferent case is presented. In such a case property 
rights are fraudulently assailed, and a Court of | 
Chancery, whose interposition is invoked for their | 
protection, should not refuse to accord it (Emack v. | 
Kane [C. C. ], 34 Fed. 46; Kelley v. Manufacturing | 
Co. [C. C.], 44 Fed. 23, 10 L. R. A. 686; Casey v. | 
Union [C. C.], 45 Fed. 135, 12 L. R. A. 193; Toledo 
A. A. & N. M. Ry. v. Pennsylvania Co. [C. C.], 54 
Fed. 730, 19 L. R. A. 387; Computing Scale Co. v. ' 
Nat. Computing Scale Co. [C. C.], 79 Fed. 962; 
Lewis v. Light Co. [C. C.], 81 Fed. 904; Railway 
Co. v. McConnell [C. C.], 82 Fed. 65; Adriance, | 
Platt & Co. v. Nat. Harrow Co. [C. C.], 98 Fed. 118; | 
In re Debs, 158 U. S. 564, 15 Sup. Ct. 900, 39 L. Ed. 
1092). The objection that the “bill is lacking in | 
allegations necessary to establish jurisdiction of the | 
Circuit Court” is not well taken (Herbert v. Rainey | 
[C. C.], 54 Fed. 248-251: Toledo A. A. & N. M. Ry. 
v. Pennsylvania Co., supra). 

The decree is reversed and the cause will be 
remanded to the Circuit Court, with direction to | 
enter a decree disallowing the demurrer to the bill | 
of complaint, and with leave to the defendant to 








answer within such time as that court may prescribe. | 

——__4—___ 

CRIMINAL PROCEDURE IN COLONIAL 
TIMES. 





Considerable information as to the methods of 
legal procedure which prevailed in New York dur- 
ing early colonial times is afforded by the papers in 
a number of criminal cases found among the old rec- 
ords recently printed for the first time in the annual 
reports of the State historian. Especially illustra- 
tive and vivid particulars appear in the papers re- 
lating to the prosecution of Angle Hendricks for 
murder, which occurred in 1669.* 





* See Report of N. Y. State Historian for 1896, pp. 242 e¢ seg. 


This trial, | 





procedure quite typical. The records of the case 
are moreover so ample that they give a striking 
picture of an ancient judicial proceeding. 

The antiquity of the office and the functions of the 
coroner’s jury are so well known that it is not sur- 
prising to find note of “A Jury of Inquest upon the 
Child of Angle Hendricks that is found drowned 
May the 3th 1669.” This jury, performing the or- 
dinary duty of determining how the body came to 
its death, found a verdict “ That the Childe was putt 
alive into the well and soe drownd — They say all.” 

So far, the proceedings, saving the spelling, 
might have taken place 200 years later. But it next 
appears how at this time the governor was immedi- 
ately concerned with the execution of the laws. 
The 11th of June, 1669, Governor Lovelace issued a 
proclamation which set forth that Angle Hendricks 
had escaped from the “ State-House,” and com- 
manded any person who had knowledge of her 
whereabouts to “ give notice thereof to the officers 
of this city, under the paines & penalty of death, 
the which by the Law shee hath deserved.” To de- 
cree that any person who harbored or concealed the 
accused should be made to suffer that penalty 
which, in curious anticipation of the verdict of the 
jury, she was declared to deserve, seems a piece of 
justice more poetic than legal. If the threat of death 
had any legal force at the time, certainly this doc- 
trine of vicarious atonement has long since become 
obsolete. The proclamation must have had effect, 
however, for, under date of July 2, 1669, there ap- 
pears an indication of the governor's participation in 
further prosecution. He appointed for this, as for 
other recorded trials, a “ Speciall Court of Oyer 


| and Terminer.” 


It was evidently the governor, moreover, or his 
secretary, who prepared the ‘“‘ Instruction and direc- 
tions to bee observed,” which are contained among 
the papers of every criminal case. In the matter 
of Angle Hendricks, these instructions give a pretty 
complete picture of the trial. Despite their antique 
and variable spelling, they show a remarkable simi- 
larity to present day proceedings. 

The first formula is the same in several cases; it 
contains, however, a ludicrous juxtaposition of 
phrases: 

“Upon ye meeting of ye Court Call to ye Cryer 
to make proclamacon and say oyes oyes oyes Silence 
is Commanded in ye Court whilst his Ma’'ties 
| Com’ers of oyer and Terminer are Sitting upon 
| paine of imprisonment.” 
| Then follow other simple and familiar formalities, 
| to be performed no doubt while his majesty’s com- 
missioners were sitting in this difficult position. 
After full directions for the swearing of the jury, 
it appears what officer was charged with the duty 
of prosecution: 

is let ye cryer make an oyes and say Hen- 
drick (Abel?) Constable of the city of New Yorke 
come into Cor’t and prosecute Angle Hendricks 
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on ye behalfe of our Sovereigne Lord the King, for 
a Certaine murther committed by her upon the body 
of her infant Child.” 

The prisoner was then to be brought to the bar 
and the indictment read. Though this document 
differs little in substance from more modern indict- 
ments, yet it deserves to be quoted as a specimen 
of old-time phraseology: 

“Angle Hendricks thou standest here indicted by 
the name of Angle Hendricks of the City of New 
Yorke 

“For that about the latter end of ye month of 
Aprill last not having the feare of god before thine 
Eyes but being instigated by the divell thou didst 
most wickedly murdrously and feloniously doe unto 
death a young Infant Child, born of thy body, by 
putting it into a Baskett, which with ye weight of 
stones putt therein, also was sunke downe to ye bot- 
tome of a certaine well in this City out of which it 
was upon the 3th day of May last taken up dead. . .” 

Next, the prisoner was to be allowed to plead 
guilty or not guilty in usual form. Then follows a 
picturesque proceeding, now obsolete in New York, 
though it persists in a modified form in England. 
The prisoner was to be asked, “By Whom Wilt 
thou bee tryde 

“She must have directions to say, By God & the 
Country 

“Then say you God Send thee a good deliver- 
ance.” 

It appears from the minutes of the trial that 
Angle Hendricks pleaded guilty, whereupon the jury 
found her guilty of murder. It was apparently 
necessary that the members of the court, which was, 
as usual in colonial times, a large body, in this case 
twelve justices, should concur. Sentence of death 
was then pronounced upon her: 





“That shee was to goe to the place from whence 
shee came” (evidently her place of imprisonment) 
“®& from thence to the place of Execucon there to 
hang by the Neck untell shee bee dead So Lord 
have mercy upon her soule.” 

As far as the mere formalities of trial are con- 
cerned, the inference seems justified, therefore, that 
no great changes have been made since colonial 
times in criminal procedure. The governor no lon- 
ger appoints a court for every case, and the pris- 
oner is no longer required to say by whom he 
shall be tried, but the successor of a long line of 
court criers still cries “ oyes, oyes, oyes,” just as in 
the days when officials could not spell. 

In one particular, however, colonial trials were far 
different from those of the present day — that is, in 
the amount of liquor consumed during the proceed- 


ings. It was the custom to make such trials a holi- | 
This is wel: borne out by a state- | 
ment of expenses incurred by the sheriff in the trial | 
Of twenty-one | 


day and carnival. 


and execution of Angle Hendricks. 
charges, twelve, amounting to about half of the total 
expenses, are expressly for brandy, beer and French 
wine. After a sinister item of three pounds for 


XUN 





“work done by ye Executioner,” there follows a 
charge of eight shillings “To ye Executioner in 
Brandy & French wine.” The expense of thirteen 
shillings for “her Dyett dureing ye time of her 
Imprisonment,” contrasts somewhat pathetically 
with two pounds four “ To French wine to ye Carr- 
men & Porters after Execucon.” It is probable 
that the jury were not allowed to cloud their brains 
with too much wine, for there was paid “ To ye Jury 
of Life & Death in French wine” only twelve 
shillings. The account ends with a final lump 
charge for liquor which we must suppose was con- 
sumed by the spectators, or perhaps by the sheriff 
himself: “To more wine & Beere,” one pound. 


ALFRED L. BECKER. 
BuFFALo, N. Y., July 28, 1900. 
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LAW AND LOGIC. 


By Jasez Fox, In THE HarvarD Law ReEvIEw. 





T APPEARS that the logicians themselves are 
| not agreed in their definition of logic (Mill’s 
| System of Logic, 1). But most of us laymen, when 
| we think of logic, think of the syllogism —a pro- 
| cess of reasoning by which, from certain general 
| propositions which are assumed, we reach an irre- 
| sistible conclusion. 
| For example: 


All men art mortal. 


| All kings are men. 
| Therefore, all kings are mortal. 

| When Chief Justice Holmes condemns as falla- 
| cious “ the notion that the only force at work in the 
| development of the law is logic (The Path of the 
| Law, 10 Harvard Law Review, 465), he calls sharp 
| attention to the fact that judicial conclusions do not 
| flow irresistibly from certain established general 
| propositions, that the problems with which lawyers 
and judges have to deal are not susceptible of a 
mathematical solution. To hold that logic can 
answer the questions which judges are compelled 
to answer is giving to this tool of the reasoning 
faculty a power which its makers never claimed for 
it, and here lies, as it seems to me, the chief trouble 
| with Professor Thayer’s distinction between law and 
|logic, as indicated in the following sentence: 
| “ Admissibility is determined, at first, by rele- 
| vancy — an affair of logic and experience, and not 
| at all of law; second, but only indirectly, by the law 
of evidence, which declares whether any given mat- 
ter which is logically probative is excluded” (Pre- 
liminary Treatise on Evidence, 269). 

We get a little closer to his meaning, if we 
examine a case which he cites as one of a great 
number of cases which “involve no point at all in 
|the law of evidence” (Grand Trunk Railway v. 
Richardson, 91 U. S. 469). Richardson sued the 
| railway for damages caused by its negligence in fail- 





182 THE ALBANY LAW JOURNAL. 








ing to prevent the spread of fire from its property | There is little less than an even chance that in such 
‘to the plaintiff's adjoining property, and he con-| case we are getting the truth. 

tended especially that the railway ought to en Another illustration of our distance from the field 

kept a watchman at a certain place on its line. The) of logical certainty is suggested by the author’s 

defendant offered to show that it was not the prac- | criticism of a recent decision of the Supreme Court 

tice of other railways to employ watchmen in like | of the United States (Richmond Railway Company 


cases. The court, after defining negligence as the 


failure to exercise the caution and diligence which | 


prudent men ordinarily exercise, held that the evi- 
dence offered was irrelevant. 

On what ground is this case banished from the 
domain of law? Because the court has excluded 
evidence which the author considers logically irrele- 
vant. If the author had considered the evidence to 
be relevant, then, if I understand him aright, the 
decision would have become a part of the law of 
evidence, for “the law determines, as among pro- 
bative matters, matters in their nature evidential — 
what classes of things shall not be received” 
(p. 264). It appears, then, that when the court 
decides that a matter which is logically relevant is 
admissible, or that a matter which is logically irrele- 
vant is inadmissible, it is deciding no point of law, 
and that the law of evidence begins only when the 
courts either unconsciously or purposely violate the 
rules of logic concerning the relevancy of evidence. 

Any successful effort to drive out of the field of 
evidence a large number of the cases which we find 
there would be greeted by most of us with enthu- 
siasm. It might enable us to grapple with the cases 
which were left with greater courage. But this 
effort, as it seems to me, is bound to fail, simply 
because logic furnishes no test of relevancy; and, 
unless we permit the law to decide that question for 
us, it is not going to be decided at all. 

Let us see, for example, how far logic would help 
us to answer a question suggested by John Stuart 
Mill in his chapter on “ Approximate Generaliza- 
tions:” “ A hearsay of a hearsay is worthless at a 


v. Tobacco Company, 169 U. S. 311). 

He refers to this decision as “a neat illustration 
of a common error,” and, after summarizing the 
statute of Virginia under consideration in that case, 
he proceeds: “ That is a statutory regulation of the 
responsibility of carriers; and, yet, strangely, it is 
declared to be too plain for anything but statement 
that it is a,rule of evidence. Perhaps this exposi- 
tion may be accounted for by the fact that the 
learned and able judge who gives it was trained in 
the practice of Louisiana, where common-law rules 
and principles are much modified or displaced.” 

Here we find that in the opinion of the Supreme 
Court the proposition that a certain statute is a rule 
of evidence is too clear for argument. In the opin- 
ion of the learned author, the proposition that the 
statute is not a rule of evidence is too clear for argu- 
ment. All these ten gentlemen are trained thinkers. 
They have all studied logic. They have all studied 
mathematics. They will all agree that the angles of 
a triangle are equal to two right angles, and they 
will all agree that the whole is greater than any of 
its parts. The fact that they do not agree upon the 
question whether a given statute is a rule of evi- 
dence points irresistibly to the conclusion that law 
is not an exact science. 

The last sentence in the criticism above quoted 
brings us back to the question of logical relevancy. 


| When the author finds that the Supreme Court has 


very few removes from the first stage” (Mill’s Sys- | 


tem of Logic, ch. 23, sec. 6). It is to be noticed 


that this great logician does not venture to say at | 


just what stage hearsay becomes worthless; and, if 
we put to ourselves that question, if we consider 


erred, he looks for the cause of this error, and he 
suggests, as a cause, the fact that Judge White, who 
wrote the opinion in which all the judges concurred, 
comes from Louisiana. Other lawyers, I fancy, 
would say that this fact was irrelevant. But how 
shall the question of its relevancy be determined? 


| Certainly there is no rule of logic that will help us, 


and I am utterly at a loss to see how the question is 


|to be authoritatively determined, except by the 


| judgment of a court. 


for a moment how many impossible assumptions | 


we must make in order to supply a basis for mathe- 
matical calculation, we shall see how far removed 
we are from the field of exact knowledge. Let us 
suppose that the statement of a witness has a proba- 
tive value when it is a little more likely to be true 
than false. If we assume, then, that all men are 
equally truthful and have equally good memories, 
and, if we assume, further, that they are equally 
truthful under all circumstances, whether they are 
under a special temptation to lie or not, and, if we 
assume, further, that every man will tell the truth 
in seven cases out of ten, it follows, mathematically, 
that the statement of a witness on the stand of what 
some other person said to him ought not to be 
received as evidence of the fact stated. 75 of yy — ys. 





Indeed, it is because men of 
intelligence and experience differ upon the question 
whether a given matter is relevant that they have to 
apply to the court to settle the dispute. And the 
judgment of the court, when rendered, has the same 
value in this branch of the law that it has in any 
other branch. It settles the particular dispute, not 
for that time only, but for the future, and it settles 
a dispute which cannot be settled in any other way. 

If you ask a lawyer whether he really believes that 
judicial decisions are mathematical conclusions, he 
will say that the notion is absurd; that when four 
judges vote one way and three another, it does not 
mean that the three or the four have made a mis- 
take in addition or subtraction. It means simply 
that the different judges have given different weights 
to divers competing considerations which cannot be 
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balanced on any measured scale. One judge, for | human being can tell how the social standard of 
example, may have greater faith in the honesty of justice will work on that judge’s mind before the 
witnesses than another judge, and be disposed to’ judgment is rendered. It is this element of uncer- 
let in hearsay which another judge would exclude. | tainty which gives to every new judgment the force 
The census of liars has not yet been taken, and it of a new rule. Without this the law would be as 
is just as inevitable that two different judges, when fixed as the law of gravitation. It is this element 
left free to act, should come to different conclusions of uncertainty, too, which makes the practice of the 
concerning the value of hearsay, as that one man law a highly intellectual pursuit. An eclipse of the 
should be an Episcopalian and another a Baptist. sun can be predicted with such ease and certainty 
3ut while we are all ready to admit, when | that the astronomer turns the calculations over to 
brought to book, that the law is not an exact his office boy. That is not the sort of work in which 
science, we are constantly assuming the contrary. | judges and lawyers are engaged. 
A lawyer, for example, who is deeply grieved by an 


adverse decision, will say, “I thought that I knew 

the law,” implying that the present state of the law SELF-DEFENSE. 

is the only question involved in the new judgment. | —- 

This misconception as to the scope of the judicial | HIS right, so finely described by Cicero, as “a 
process seems to be based upon a similar miscon- lesson that reason has taught the sage and 


ception as to the origin and scope of the law, a mis- | necessity the savage, that general usage has sanc- 
conception sufficiently indicated in the familiar | tioned amongst nations, and Nature herself has 
maxim, “It is the duty of the courts to apply the | imparted to the very beasts,” is not merely a neces- 
law and not to make it.” This proposition assumes | sary evil suffered by the law because of the hardness 
that the law is to be applied to the case in hand | of men’s hearts. The right, says Sir Frederick Pol- 
much as a yardstick is applied to a piece of cloth. | lock, is a just and perfect one. It extends not only 
Two careful men using the same yardstick are | to the defense of a man’s own person, but to the 
bound to reach the same result. | defense of his property or possession. And what 
This review has already permitted me to state | may be lawfully done for oneself in this regard may 
my reasons for believing that what we call the com-| likewise be done for a wife or a husband or parent 
mon law springs from our decided cases (Vol. 12,| or child, or master or servant. Cicero, indeed, in 
p. 545). You may say, if you please, with James C. the passage just referred to, extends it not only to 
Carter, that our law “consists of rules springing | the protection of life and limb, but also of reputation 
from the social standard of justice,” and you may | and honor. For the lesson, as he says, is that 
say with equal truth that our statutes spring from |“ we should always and by every means within our 
the average wisdom of the community. All this is! reach repel all violence offered to our bodies, our 
very proper talk for the evolutionist and the philoso- | reputations, or our lives.” And in a certain sense 
pher, but, unless you are going to lose yourself in | it is true that English law admits of the principle of 
the fog of predestination, you must assume that) self-defense as against libel or slander, a fact we 
men are free agents, except as they are visibly con- shall presently note more at length. 
trolled by other men. Environment may be getting| The case of master and servant is one of the most 
in its perfect work on our legislators, but no man| interesting. It is not without authority as old as 
knows, until the session ends, what sort of a blue the Year Books, for we find in 21 H. 7, 39, pl. 50, 
beok Environment will bring forth. We assume, that all the justices agreed that a servant can beat 
therefore, that our legislators behave pretty much a man in defense of his master. Tremaile, J., said 
as they please, and are responsible for their acts. | that “a servant can kill a man to save the life of 
Now, in precisely the same sense in which our his master, if he cannot otherwise escape,” etc. And 
statute law is made by the legislator, that which we | even before this there is to be found in the Year Book 
call the common law is made by the judge. And! (14 H. 6, 24, pl. 72) a case of an action of trespass 
in making that law he does not usurp any power | against A. and B., and A. pleaded that the hurts 
which does not belong to him, for, as Bentham aptly | which the plaintiff received were of his own assault. 
says, a judgment which is used as a precedent, “ has | Counsel for B. said that he was the servant of the 
the effect of a real law.” To say, therefore, that} said A., and came with him and saw the plaintiff 
the judge makes the law, is simply to say that he make an assault upon his master. and he came in aid 
renders a judgment which becomes a precedent. of his master, wherefore he prayed judgment 
But the principle which gives to judgments the | whether any action at all lay against him. “ Paston, 
effect of law requires merely that an adjudged case|J.— Do you think this is a good justification? 
which cannot be distinguished on any rational | Counsel — God forbid it should be otherwise, for it 
ground shall be followed. Beyond this the judge| is lawful for a man to aid his master. Paston, J.— 
has a free hand to decide the case before him ac-|I would heartily that this be good law.” So also 
cording to his view of the general good. It may|in Year Book (9 E. 4, 48, pl. 4) runs as follows: 
be that his decision will be governed by “the social| “In trespass for battery against Fekenham, he 
standard of justice,” but the essential point is that no! (Fekenham) said that the plaintiff made an assault 
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: l 
on one W. F., son of this defendant, and the defend- | rule that the force employed must not be out of pro- 


ant saw this and commanded one J., his servant, to 


plaintiff) assaulted his said son, and therefore the 


wrong that the plaintiff had was from the assault | 


that he himself had made on the said W. F., and 
was received in defense of him,” ete. 
(counsel for the plaintiff): ‘‘ That is not to the pur- 
pese, for where a man makes an assault on me, if 
I beat him in my own defense I shall be excused; 
but if he make an assault upon a stranger I cannot 
beat him in defense of the stranger, for I have 
nothing to do with the stranger, but I may part 
them,” etc. Moile and Nedham, JJ.: “If I see a 


and put my hand on him who made the assault and 
hold him that he hurt not the other,” etc., but they 
said, “I cannot draw my sword and beat him who 
made the assault,” etc., “ but it is otherwise if a 


mian make an assault on my master; I can beat him | 


in defense of my master,” etc. Choke, J.: “ That is 
plain, for the servant is linked and bound to his 
master, and for the same cause he can do likewise 
for his mistress,” etc. “But the master cannot do 
the like for his servant, for he is not bound to act 
for his servant,” etc. And then Genny (counsel 
for the defendant) said, as before, that the plaintiff 
made an assault on the said son, the defendant then 
being present, etc., and he commanded such an one, 
his servant, to go to his son and part them, and 
guard his son from harm, wherefore he came tuo 
them to part them, and put his hand on the plaintiff 
so that he could not approach the said son, etc., the 
which was the same battery, etc. 

The distinction, however, taken by Choke, J., in 
this last case is not good law. There has been, says 
Sir Frederick Pollock, some doubt whether a mas- 
ter could justify on the ground of the defense of 
his servant. But the practice and the better opinion 
have always been otherwise. Before the conquest 
it was understood that a lord might fight in defense 
of his men as well as they in his (LI. Alf. c. 42, s. 5). 
Of this opinion was Newton, C. J., in two cases 
in Year Book (19 H. 6, 31, pl. 590, and 19 H. 6, 66, 
pl. 5). But in the case of Leewerd v. Basilee (1 Salk. 
407; 1 Ld. Raym. 62) the court said that a wife 
might justify an assault in defense of her husband; 
so might a servant of his master, but not a master 
in defense of his servant, because he might have 
an action per quod servitium amisit. It is amusing, 
by the way, to note that Paston, J., in 19 H. 6, 31, 
pl. 59, says that the reason why you shall be excused 
in law for beating a man in defense of your wife is 
because it is in defense of one of your chattels! 

In defense of possession, the old form of plea was 
not de son assault demesne but molliter monus imposutt. 

This brings out more strongly the natural limi- 
tation of the right of self-defense. Sir Frederick 
Pollock observes that it is a right which is easily 
abused. Therefore, the law sets bounds to it by the 


Catesby | sonably believes to be necessary. 


| portion to the apparent urgency of the occasion. 


go to his son and defend him and guard him from/ Hence, where the defendant pleaded son assault 


harm by force, whereof he went to him and (the 


demesne, it was allowable for the plaintiff taking 
issue upon that plea to show excess. As put by Sir 
Frederick Pollock, the person acting on the de- 
fensive is entitled only to use such force as he rea- 
Thus, it is not 


| justifiable to use a deadly weapon to repel a push or 


blow with the hand. Under the criminal law a man 
attacked with a deadly weapon ought, it has been 


| said, to retreat as far as he safely can before he is 


justified in defending himself by like means. But 
in his Digest, the late Mr. Justice Stephen observes 


| that this should not be taken to mean that every 
man make an assault upon another, I can part them, | 


quiet person who is assaulted in the street by an 


|armed ruffian is under a legal duty to run away, if 


he himself happens to be armed also. He might, 
if he could, close at once with his assailant and take 
his weapon from him, and if in the struggle the 
assailant were killed with his own weapon acciden- 
tally the assaulted person would not be the less 
justified. 

The owner of land or goods is justified as against 
a trespasser in making, if necessary. a forcible entry 
and an assault for the purpose of recovering posses- 
sion (Harvey v. Brydges, 14 M. & W. 437; Blades 
v. Higgs, 10 C. B. [N. S.] 713). 

Referring, in conclusion, to what we have stated 
above as to the right ‘of self-defense in regard to 
reputation, the gist of the offense in the case of 
criminal libels is their tendency to induce a breach 
of the peace. The person libeled is not, therefore, 
justified in committing a breach of the peace; nor, 
however false, cruel or unjustifiable the libel would 
it amount to provocation sufficient to- reduce a case 
of homicide from murder to manslaughter. Never- 
theless, he has a certain right of self-defense in kind 
as well as his legal remedy. Defamatory publica- 
tions, in the way of self-defense, have a qualified 
privilege. The case of Laughton v. The Bishop of 
Sodor and Man (L. R. 4, P. C. 495) is a good illus- 
tration. There the conduct of the bishop in regard 
to ecclesiastical patronage had been attacked by an 
advocate in opposing a bill before the House of 
Keys, the bishop replied in his charge to his clergy 
in convocation, and published his charge in a news- 
paper. It was held that he was justified. It would 
seem that in this case the advocate, in his speech, 
had exceeded his province as such. But, neverthe- 
less, the bishop could not have had a remedy by 
action at law on that account (Munster v. Lamb, 
11 Q. B. D. 588). Therefore, without this remedy 
of self-defense, the bishop would have had no rem- 
edy at all. From the same case it is clear that there 
is not in these instances a strict limitation of the 
right of self-defense to expressions not going be- 
yond the absolute exigency of the occasion. It is 
enough that the party attacked should have honestly 
believed that everything which he said in his own 
defense was true and proper for his own vindication, 
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although, in fact, some of his expressions may have 
exceeded what was necessary for it.— Justice of the 
Peace. 
——_——_4 —_——_ 
EXTRINSIC EVIDENCE IN THE CONSTRUC- 
TION OF WILLS. 
VERY interesting decision upon the extent to 
which extrinsic evidence is admissible in con- 
struing a will was given by the Court of Appeal 
(Lord Alverstone, M. R., and Collins, L. J.; Rigby, 
L. J., diss.) recently in Re Grainger (48 W. R. 673). 
For the purpose of applying the directions con- 
tained in a will extrinsic evidence is, of course, fre- 
quently necessary. “If,” it has been said, “a tes- 
tator devise the house he lives in, or his farm called 
Blackacre, or the lands which he purchased of A., 
parol evidence must be adduced to show what house 
was occupied by the testator, what farm is called 
Blackacre, or what lands were purchased of A., such 
evidence being essential for the purpose of ascer- 
taining the actual subject of disposition” (Jarman 
on Wills [5th ed.], p. 397). This rule applies when 
the construction of the will, so far as the language 
is concerned, is clear, and it is simply a question 
of discovering what is the effect of that language 
when applied to the actual facts. To do so it is 
necessary to know what the actual facts are, and, 
so far as such facts do not appear upon the will 
itself, they must be ascertained by evidence outside 
the will. 
3ut the question of the admission of extrinsic evi- 
dence is attended with more difficulty when an 
attempt is made to use it in order to assist the con- 
struction of the will. The principle has sometimes 
been enunciated that since a will is required to be 
in writing, no evidence outside the writing itself 
can be used in construing it. But a distinction has 
been drawn between admitting evidence for the pur- 
pose of proving directly the intention of the testa- 
tor and evidence for the purpose simply of placing 
a construction upon, or expounding, the will. 
“Courts of law,” it is said, in Wigram on Extrinsic 
Evidence, “though precluded from ascribing to a 
testator any intention not expressed in his will, 
admit their obligation to give effect to every inten- 


, intention 





In certain special cases, indeed, direct evidence 
of the testator’s intention is admissible. This, how- 
ever, is not for the purpose of removing any doubt 
which arises upon the construction of the will itself, 
but only for the purpose of removing a doubt which 
arises when it is sought to apply the words of the 
will, as already construed, to external facts. In 
other words, evidence of intention is not admissible 
for explaining a patent ambiguity — one which ap- 
pears upon the face of the will — but it is admissible 
for removing a latent ambiguity — one which is not 
disclosed till it is sought to apply the directions of 
the will to the subjects of the testator’s gifts or to 
the objects of his bounty. ‘“ Where,” it is laid 
dewn in Wigram on Extrinsic Evidence, “ the ob- 
ject of a testator’s bounty, or the subject of disposi- 
tion (7. ¢., person or thing intended), is described in 
terms which are applicable indifferently to more 
than one person or thing, evidence is admissible to 
prove which of the persons or things so described 
was intended by the testator.” 

But where the words of the will are themselves 
ambiguous, although the ambiguity cannot be’ re- 
moved by direct evidence of the intention of the 
testator, yet the court is entitled to be put in posses- 
sion of the surrounding circumstances, so as to be 
able to decide what, having regard to such circum- 
stances, is a reasonable inference with regard to the 
intention of the testator as expressed by the words 
which he has used. Where the meaning of the 
words is clear, there is, of course, no necessity to 
call in extrinsic evidence to expound them. The 
principle in question applies only when, by reason 
of their difficulty, they stand in need of some indi- 





cation as to the testator’s meaning; and then the 
judge is entitled, by being put in the position of 
the testator, to be enabled to decide what was the 
which the testator had in his mind. 


“Though,” it is said in Jarman on Wills (5th ed., 


| p. 303), “it is the will itself (and not the intention 


tion which the will, properly expounded, contains. | 


The answer, therefore, to the question [What extrin- 
sic evidence is admissible?] must be, that any evi- 
dence is admissible which, in its nature and effect, 
simply explains what the testator has written; but 
no evidence can be admissible which, in its nature 
and effect, is applicable merely to the purpose of 
showing what he intended to have written. In other 
words, the question in expounding a will is — not 
what the testator meant, as distinguished from what 
his words express — but simply, what is the mean- 
ing of his words? And extrinsic evidence, in aid of 
the exposition of his will, must be admissible or 
inadmissible with reference to its bearing upon the 
issue which this question raises.” 


as elsewhere collected) which constitutes the real 
and only subject to be expounded, yet, in perform- 
ing this office, a court of construction is not bound 
to shut its eyes to the state of facts under which 
the will was made; on the contrary, an investiga- 
tion of such facts often materially aids in elucidating 
the scheme of disposition which occupied the mind 
of the testator. To this end it is obviously essential 
that the judicial expositor should place himself as 
fully as possible in the situation of the person whose 
language he has to interpret.” 

In the same spirit it was said by Lindley, L. J., in 
Dashwood y. Magniac (1891, 3 Ch. 206), in reference 
to the incorporation of custom in a written contract 
or in a grant or devise: “ The law is not so unrea- 
sonable as to deny to the reader of an instrument 
the same light which the writer enjoved.” It is 
always to be remembered, however, that evidence 
of surrounding circumstances can only be used for 
the purpose of ascertaining the proper construction 
of the testator’s language; it cannot be employed to 
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set up an intention which the testator has not ex- 
pressed, however likely it may be that such con- 
jectural intention would have been in accordance 
with his wishes. “ When the court,’ it was said 
by Sugden, C., in Attorney-General v. Drummond 
(1 Dr. & War. 367), “has possession of all the facts 
which it is entitled to know, they will only enable 
the court to put a construction on the instrument 
consistent with the words; and the judge is not at 
liberty, because he has acquired a knowledge of 
those facts, to put a construction upon the words 
which they do not properly bear.” 

In the case of Re Grainger (supra) a testator, after 





to this course on the ground that a construction 
could be placed on the will without bringing in 
extrinsic evidence. “It must be borne in mind,” 
he said, “that a will is not ambiguous by reason 
only that it is difficult of construction. If it is 
finally held to bear a particular construction, that 
must govern its legal meaning, notwithstanding any 
difficulty that the courts may have felt in arriving 
judicially at the construction. It is only ambiguous 
when, after full consideration, it is determined judi- 
cially that no interpretation can be given to it.” 
But with deference to the learned judge this 
dictum seems to reduce to a very narrow sphere the 


directing that all his just debts and funeral and wholesome rule that the court in construing the 
testamentary expenses should ‘be paid as soon as/ testator’s will is entitled to a knowledge of the rele- 
conveniently might be after his decease, made a! vant circumstances under which it was made. It is 
specific legacy of plate, etc., and a devise of certain | just when the difficulty arises upon the words, and 
real estate. He next gave a number of general | the court is seeking to ascertain what construction 
pecuniary legacies, amounting together to a sum of | they should properly bear, that the knowledge of 
between eleven and twelve thousand pounds, and then | the surrounding circumstances is useful. If the 
he proceeded to give “all the residue and remainder | court determines by all means, if possible, to put a 
of the sum of £9,187 lent on mortgage to Sir John| construction upon the will itself, and to avoid resort 
Lawson, * * * and of the sum of £4,000 lent on/| to external evidence, the true meaning of the words 
mortgage to Mrs. Eliza Kirk, * * * after pay-!as the testator used them may be quite lost. It is 
ment of my just debts and funeral expenses, and the | in the grappling with the difficulty which they cause 
expense of proving this my will,” tocertain Roman | that the knowledge of extrinsic circumstances is 
Catholic priests. There was no general residuary | required. In the view of Rigby, L. J., the words in 
gift. The testator used a printed form of will, and | question could be construed as giving, under the 
it is worthy of notice that the first direction for pay- | bequest of the residue of the mortgage sums, all 
ment of debts was part of the printed form, but the} that remained after deducting only the debts, etc. 
rest of the will was in the testator’s own handwriting. | Hence he thought any extrinsic evidence was inad- 
The position of the words “all the residue and/| missible. Both the master of the rolls and Collins, 
remainder” of the mortgage sums obviously raised | L. J., on the other hand, were inclined, on the will 
a very neat point of construction. Taking this be-| itself, to give the opposite effect to the words, and 
quest by itself, without reference to anything which | to treat “ residue and remainder” as meaning what 
had gone before, the meaning would be clear | was left after payment of the legacies given just be- 
enough. The testator was dealing with the balance fore. At any rate, if this view was not correct, the 
of the £13,187 after payment thereout of his debts, will, they considered, was ambiguous, and the case, 
etc. But if the gift was to be construed in connec-' therefore, was one for the admission of parol evi- 
tion with what had gone before, it was open to a| dence. When this was brought in there was not 
very different construction. The testator had just’ much room for doubt as to the scheme which the 
given some £11,000 in legacies without specifying testator had in his mind. At the time he made his 
any property out of which the legacies were to come. will he had practically no property, except the chat- 
He was now going to deal with property worth tels and real estate specifically devised, and the 
£13,000. If he intended the legacies to be paid out | £13,000 out on mortgage. He subsequently acquired 
of the moneys lent on mortgage, what more natural | on the death of his mother, @ further sum of about 
than that he should proceed to deal with the “rest £10,000, which was still in his possession at the 
and residue” of the £13,000? The express deduction time of his death; but there was no evidence to sug- 
from this sum of the debts and funeral and testa-' gest that he contemplated the receipt of this legacy 
mentary expenses is somewhat against this view; | at the time when he made his will. Considering the 
for, if the testator meant to deduct also the legacies | improbability that he would give large pecuniary 
it would have been easy for him to say so. Why,| legacies, and then withdraw the only known avail- 
however, should he deduct the legacies over again | able fund for their payment, it was practically cer- 
if he thought that he had already deducted them | tain that he contemplated that they were to be paid 
in using the words “all the residue,” etc.? | out of sums lent on mortgage, and that it was only 

In this state of uncertainty as to the proper mean- | the balance of these sums, after payment of the 
ing of the will it would seem to be natural to have ‘legacies of which he afterwards meant to dispose. 
recourse to the principle stated above, and to seek| This view was accordingly adopted by the majority 
to discover by the aid of the surrounding circum- ‘of the Court of Appeal, reversing the decision of 
stances what was really the meaning with which the| Stirling, J., with the result that there was an intes- 
testator used the words. 


Rigby, L. J., was opposed | tacy as to the £10,000.— Solicitors’ Journal. 
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TREATY RIGHTS OF MISSIONARIES IN 
CHINA. 


UCH is made of the alleged thrusting of mis- 

sionaries into the empire under the shelter of 
coercive treaties, while at the same time the Chinese | 
government is brow-beaten into protecting them 
from mob violence. The idea of coercion in this 
connection is usually emphasized by mission critics 
in a sinister sense, as if the tolerance of Christianity 
were forced upon the protesting Chinese authori- 
ties. There is reason to believe that the clause of 
toleration was one of the least objectionable features 
of modern treaties. It is stated in the “ Records of | 
the Shanghai Missionary Conference” of 1877 | 
(p. 407), but without sufficient official verification, | 
that the Chinese commissioners themselves favored | 
the toleration clauses. None of these treaties, of | 
course, was liked by the Chinese; and every clause, | 
especially those referring to open ports and trade | 
concessions, was the result of a measure of diplo- | 
matic pressure. To ignore this, and make it seem | 
that the civilized governments have, in any excep- | 
tional sense, introduced Christianity and Christian | 
missionaries into China by compulsion, is to give a | 
misleading impression. They simply safeguarded | 
interests which it was not wise to neglect. 
now, and has long been, an indisputable fact that | 
Christianity is an officially recognized and tolerated 





religion in China—as much so as_ Buddhism, 
Mohammedanism and Taoism. 
The allegation that China was coerced into} 


receiving missionaries is not, therefore, sustained, 
since, as before stated, they were in China more 
than a thousand years before the modern treaties | 
were made. Protestant missions, to be sure, date 
from early in the present century; but even they had 
established themselves as a fixture at prominent cen- 
ters before the treaties to which reference is made 
were executed. It is because missionaries were 
already there, and were American, British, French, 


German and other European citizens, having legal | 


tights which any honorable and considerate civilized 
government would be anxious to protect, that the 
clauses guaranteeing religious liberty and immun- 
ity from persecution were inserted in all the treaties 
with China. Such clauses have, in fact, been intro- 
duced into other treaties with almost every promi- 
nent Asiatic government.— From “ Missions in 
China,” by James S. Dennis, in the American 
Monthly Review of Reviews for September. 


Le 
COMMENTS OF ENGLISH LEGAL JOURNALS. 


WALTER V. LANE. 


On Monday the house of lords gave their 
decision in the case of Walter v. Lane, which 
taised the question whether there was copyright 
in the report of the speeches of public men. The 


result has been watched for with unusual interest. 


It is| | produced by a mere mechanical process. 














Mr. Seaton North held that here: was, and that the 
right was vested in the reporter, who, of course, 
could assign his right if he so willed. It was ad- 
mitted at the hearing of the motion, which was 
for an injunction to restrain the defendant from 
publishing in book form certain speeches of Lord 
Rosebery which had been “lifted” by him from 
the Times, that the proprietors of that paper, by 
arrangement with their staff, were entitled to claim 
whatever right the reporter might have under the 
Copyright Act of 1848. The Court of Appeal 
however, took a very narrow and misleading view of 
the act, and held that the producer of a written 
speech, unless he was the original speaker, could 
not be “an author,” and appeared influenced by an 
apprehension as to the consequences ad absurdum 


| that might arise if the judgment stood in favor of 


the Times. As it was impossible to contend that 
the speeches, as they were first produced in that 
paper, were not “a sheet or sheets of letter-press,” 


| and, as such, a “ book” within the definition in the 


act, it became difficult to see why this “ book” 
should not be protected, the other requirements of 
the statute being complied with, from being pirated 
| by unauthorized persons. The Court of Appeal 
| took the view that the reports of speeches were 
But origi- 
nality is not an essential element of copyright. 
This the Court of Appeal so found when they held 
that the compiler of a street directory or a red book 
or a map was an author of the respective works he 
published. Nevertheless, they said the distinction 
was all important, but carefully avoided explaining 
where the line was to be drawn, except expressing 
an opinion that the report of a speech was not an 
original composition. But nowhere in the act do 
the words, “ original composition,” occur. If the 
producer of a street directory comes within the 
act, why should the reporter of spoken words, 
which are first printed and published as a book, fall 
without it? One has only to read the evidence 
given by one of the reporters who took down the 
speeches to realize the amount of skill and labor 
expended in producing such a report. He said: 
“In the course of their duty the reporters of the 
| Times have to exercise their judgment and skill so 
| as to represent in a form fit for publication the 
features of the meetings and the material parts of, 
and the sense of, the speeches made at them. This 
involves considerable skill and labor. Notes of the 
proceedings and speeches are taken in shorthand, 
which are afterwards carefully corrected and re- 
vised and written out and punctuated.” The lord 
chancellor, in moving that the appeal should be 
allowed, said: ‘I should very much regret if I were 
compelled to come to the conclusion that the state of 
the law permitted one man to make profit and to 
appreciate to himself the labor, skill and capital of 
another, and it is not denied that in this case the 
defendant seeks to appropriate to himself what has 
been produced by the skill, labor and capital of 
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others.” The one dissentient peer was Lord Rob- Sir Charles Russell the conspicuous and admired 
ertson, who shared with the judges of the Court of leader of the English bar, and they had rejoiced 
Appeal the view that the inherent quality of the at the elevation of one so.competent to the great 
report must decide the question. “It is important | office which he held with such distinction at the 
to observe,” he said, “ that the Court of Appeal have time of his death. Four years ago we welcomed 
not decided, as an abstract proposition, that no|him here as our chief guest. Recalling now the 
report can be the copyright of the reporter.” And, noble address which he delivered to us on the 3oth 
later on, in his judgment, he said: “ The case before of August, 1896, and the deep-felt enthusiasm in- 
your lordships is a case of shorthand reporting, spired in the hearts of all who listened to him, the 
pure and simple.” He admitted that the work was members of this association desire to express their 
better done by an educated than by an illiterate re- admiration for the manner in which he has filled his 
porter, but added, “I fail entirely to see how in the high office, their grateful recollection of his visit 
widest sense of the term ‘author,’ we are here in here, their affectionate regard for his memory, and 
the region of authorship.” What the practical their respectful sympathy with the bench and bar of 
effect of this decision may be remains to be seen. England in so great a loss to our common 
For years past one newspaper has without scruple profession.” 

and without acknowledgment “ lifted” whatever it 
desired from the columns of another. Suffice it to 
say here that the decision of the majority of their 
lordships is.another pertinent example of the way B 
that the final tribunal leans towards taking a broad 
and common-sense view of applying to the evil 
complained of the remedy intended to meet it by the | 
legislature.— Law Times. | 


The minute was duly seconded and was unani- 
mously adopted by a rising vote. 
True copy from the proceedings of the American 
ar Association. 
, JOHN HINKLEY, 
Secretary. 
—_—_¢—— 


COPY OF MINUTE. 


The decision of the house of lords in the case 
of Walter v. Lane closes a controversy which has | 
keenly divided legal and judicial opinion. Hence- 
forward a new dignity is added to the status of the 
reporter. He is an “author” within the meaning 
of the Copyright Act. There could be no question 
that the reporter of a speech who cast the words of 
the speaker into his own language and imparted to 
it literary form was entitled to have the product 
of his skill protected from piracy by third parties. 
But the Court of Appeal thought that different con- 
siderations applied where the report was a verbatim 
transcript of what the speaker said. The house of, 
lords, with a single dissentient voice, have now | 
declared this view untenable. It would have been 
satisfactory if the lord chancellor had, in his judg-'| 
ment, defined more clearly the rights of the 
speaker if he chose to intervene. But as to these | 
we fancy there could be little substantial doubt.— | 
Law Journal. 

———— | 

COPY OF MINUTE. 

AporpTED BY THE AMERICAN BAR ASSOCIATION AT | 
irs ANNUAL MEETING AT SARATOGA SPRINGS, 

New York, AUGUST 29, 1900. 

James Bradley Thayer, of Massachusetts, moved 
the adoption of the following minute: 

“The American Bar Association has heard with | 
peculiar sorrow of the death of Lord Russell, of | 
Killowen, lord chief justice of England, and desires | 
to enter upon its records some permanent expres- 
sion of honor and esteem for his memory. 

“The members of this association had followed | 
and known well that brilliant career which made! 


ADOPTED BY THE AMERICAN BAR ASSOCIATION AT 
ITs ANNUAL MEETING AT SARATOGA SPRINGS, 
NEw YorK, ON AUGUST 31, 1900. 


Francis Rawle, of Philadelphia, moved the adop- 
tion of the following minute: 

“On July 27th a banquet was given in London 
in the ancient hall of the Middle Temple, by the 
bench and bar of England to their brethren of the 
bench and bar of the United States. 

“The American Bar Association desires to place 
upon its records its hearty acknowledgment of this 
fraternal act and a cordial reciprocation of the sen- 
timents which prompted it.” 

The minute was duly seconded and was unani- 
mously adopted. 

True copy from the proceedings of the American 
Bar Association. 

JOHN HINKLEY, 
Secretary. 
———— 


NOTICE. 


The Court of Appeals will convene at the capitol 
in the city of Albany, on Monday, October 1, 1900, 
at two o’clock p. M., for a session of six weeks, at 
which time the call of the present calendar will be 
continued. Counsel residing in the city of New 
York and its vicinity, who intend to argue causes 
on the general calendar of this court, should send 
their residence addresses to the clerk. 

A calendar of appeals from orders (Court Rule 
XI) will be made for Monday, October tst, and the 












THE ALBANY LAW JOURNAL. 189 








i call of this order calendar will be continued from | writes of “ Confusianism in the Nineteenth Cen- 
d day to day until such appeals are disposed of.| tury.’ Chinese troubles are discussed in separate 
t 








Monday, October Ist, is the only day in the coming | articles by Rev. F. E. Clark, Alleyne Ireland, John 




































































































































































e session for which appeals from orders should be | Foord and Stephen Bonsal. 
d noticed. Original motions may be contested orally} ,, : oy ‘ 
e on October Ist only, but may be submitted without ’ Can China be Saved? 1 the title of an exhaust- 
h oral argument on any Monday when the court is| ‘¥¢ article by Talcott Williams in the Review of 
. $s session. | Reviews for September. Mr. Williams possesses a 
1e The attention of attorneys is called to Rule VII | '™* fund of wargames on Oriental subjects, and 
ir of the Court of Appeals, which will be strictly | he has a definite lie ee to offer for the solution 
is enforced. | of the world problem in China. Taking as a model 
‘it W. H. SHANKLAND | the imperial customs service, so long and ably 
ad Clerk. administered by Sir Robert Hart, Mr. Williams pro- 
of ‘ poses to organize the Chinese government in a sys- 
on i item of commissions, under nominally Chinese 
Literary Rotes. | control, but officered by Europeans, just as the cus- 
i | toms service is now officered. The present Chinese 
a! The September number of McClure’s Magazine | civil-service machine would be retained, because it 
contains the concluding paper of Lieutenant Gil- | is suited to the temper and needs of the people. In 
an more’s “A Prisoner Among the Filipinos.” Sam-| the same magazine is an able defense of the mis- 
uel Hopkins Adams, formerly of this city, con- sionaries in China, by the Rev. James S. Dennis, 
tributes a remarkably interesting article on “The| D. D., the author of “ Christian Missions and Social 
; Training of Lions.” Mr. Adams ruthlessly dispels | Progress;” “Japan’s Present Attitude Towards 
many pet illusions concerning the king of beasts,| China” is the subject of a paper written in Japan 
and proves that a roaring lion is not a dangerous as recently as July 24, by Mr. Joseph King Good- 
lion, and that they are trained to appear ferocious. | Tich, an experienced observer of Japanese politics, 
ws It is the lion that sulks in a corner of the cage that | and the Rev. William N. Brewster, a missionary of 
6s, the trainer fears, and while in the cage he is on, the American Methodist Church, at Hinghua, writes 
guard constantly for an attack. There are several from that point of view, regarding the duty of the 
short stories in this number, by Frank H. Spear- United States government in the coming reconstruc- 
man, Edith Wyatt, Norman Duncan, Clinton Ross, tion of China. These four articles have been 
lop- Josiah Flynt, Francis Walton and Jack London. written within a few weeks, from four distinct points 
of view, by men long familiar with the conditions 
don The Popular Science Monthly for September con- | about which they write, and with direct reference 
the § tains: “ The Modern Occult,” by Professor Joseph | to the present crisis. 
- the Jastrow, president of the American Psychological : ; 

Association; “ The Part Played by the Color Red in| A volume of — of American lawyers and 
place our Physiological and Mental Life,” by Havelock | their clients, entitled The Case and Exceptions, 
‘this Ellis; “ The Spectra of the Stars and Their Move- | by Frederick arene aa, iy Senet ter ee 
sen- | ments,” by Professor Simon Newcomb; “The cation by the Frederick Stokes Company. The 

Religious Beliefs of the Esquimo,” by Professor author isa graduate of Yale and a member of the 

‘ Franz Boas, and “Birds Considered as Flying New York Bar, and is said to have written some 
nan- Machines,” by F. A. Lucas. There is prt ae graphic tales possessing unmistakable local color. 
ee pone of the experiments of Professors Rosa and| The advance edition of Marie Corelli’s “ Master 

Atwater on the “Conservation of Energy in the Christian,” published by Messrs. Dodd, Mead & 

Human Body and the Values of Foods,” articles on Co., amounts to 140,000 copies. It is an extra- 
= the “ Economic Life of France,” the expenditure | ordinary fact, but one that is true, that Miss Corelli 

and waste of the working class, the tropics, as a js now considered to be the most successful English 

tesidence of the Caucasian race, and on electric | novelist. 

aitomobiles, as well as numerous reviews and notes. f , 

Mr. F. Marion Crawford’s new novel will be 

. The leading article in the September North called “In the Palace of the King; a Love Story of 
apital American Review is “Imperialism and Christian- Old Madrid.” It is a historical romance of the time 
190 BF ity,” by the Very Rev. F. W. Farrar, dean of Can- of Philip II of Spain. The plot is laid in the Span- 
ks, at terbury. Melville E. Ingalls, president of the ish court, and the period —that of the discovery of 
vill be Chesapeake and Ohio Railway, writes of “The America—was, perhaps, the most magnificent of 
New Duty of the Gold Democrat.” Charles Johnston the prosperous days of Spain. Such a period has 
— tiscusses “ Nihilism and Anarchy.” Dr. Felix L. afforded Mr. Crawford an opportunity similar to 
1 sene 8 Oswald diagnoses “The Assassination Mania.’ that which was given him by the crusades in “ Via 
Rule G.W. T. Omond contributes an essay on “ The Art Crucis,” to place his story in the most romantic 
— pat of Robert Louis Stevenson.” Herbert A. Giles, | and brilliant surroundings. The hero of the story 








tofessor of Chinese in Cambridge University,'is the famous Don Juan of Austria, son of the 
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Emperor Charles V, who won back Granada a sec- 


ond time from the Moors. The heroine is Dolores 
de Mendoza, a high-spirited and beautiful young 
woman. 


The sixth edition of William Stearns Davis’ “ A 
Friend of Cesar” is on the press for immediate 
publication by The Macmillan Company. This 
novel has already run through its tenth thousand. 
It’s historical accuracy may be gauged by the fact 
that it is being widely recommended as supple- 
mentary reading for students in Roman history; and 
its popularity by the news that it is being drama- 
tized and will probably appear on the boards in New 
York this winter. 


Miss Grace Marguerite Hurd’s novel, “ The Ben- 
nett Twins,” will be published this month by The 
Macmillan Company. It was announced some little 
while ago as a lively study of life among some art 
students in a-famous New York studio. While the 
characters of the story are not supposed to be por- 
traits, those who have known intimately the studio 
in question will probably recognize more than a hint 
at personal characterization. 


Little, Brown & Co., the publishers of Francis 
Parkman’s histories, announce a “ Life of Park- 
man,” by Charles Haight Farnham, for publication 
in the early fall. The work has been written with 
the sanction of the author’s relatives, who have 
given Mr. Farnham access to Mr. Parkman’s letters, 
vacation journals and all other available material. 


Mr. Henry James calls his new volume of short 
stories “The Soft Side.” It will be published 
towards the end of September by The Macmillan 
Company. The titles of the stories are “ The Great 
Good Place,” “ Europe,” “ Paste,” “ The Real Right 
Thing,” “The Great Condition,” “The Tree of 
Knowledge,” “ The Abasement of the Northmores,” 
“The Given Case,” “John Delavoy,” “ The Third 
Person,” ‘“ Maud-Evelyn,” “Miss Gunton, of 
Poughkeepsie.” 


“ America’s Economic Supremacy” is the title 
of a very timely book, by Mr. Brooks Adams. It 
deals with a series of problems, which, since the 
panic of 1893, have steadily grown to absorb more 
and more of public attention. These problems 
relate to that economic competition among nations 
which determines the seat of empire and regulates 
the distribution of wealth. Americans have at 
length begun to recognize that the world is now 
passing through a period of revolution. The cause 
of that revolution is the shock to the social equili- 
brium occasioned by the relative decline of Europe 
and rise of America. Great Britain is rapidly losing 
her economic supremacy, and the probability now is 
that that supremacy must be transferred to the 
United States. No movement of equal importance 
has taken place, certainly, since the French revolu- 
tion, and it may be that no changes so momentous 


,and keen hunter. 





have ever occurred in history. It involves the 
solvency and domestic organization of every people 
on the globe. The disturbance began with the fall 
of France in 1870, and from that event has followed 
in regular order the panic of 1893, the Spanish war, 
the Boer war, the outbreak in China, and the diffi- 
culties which beset the finances of England, Ger- 
many and Russia at the present time. These 
political and social changes are connected with an 
alternation in the character of the population of 
the leading nations, and this change can be traced 
in literature, as well as in the composition of the 
army, or in the field of commerce or politics. 


Mary Devereux’s historical romance of Marble- 
head “ From Kingdom to Colony,” has been steadily 
growing in favor, and is mentioned in the Bookman 
in the lists of best-selling books. The publishers, 
Little, Brown & Co., are preparing an eighth 
edition. 

4 —_—_—_ 


Legal Hotes. 


Henry B. Brown, associate justice of the Supreme 
Court of the United States, is a superior marksman 
He is spending his vacation in 
California on a hunting expedition. 


Elmer B. Adams, who presides over the United 
States Court for the Eastern District of Missouri, 
is believed to be the wealthiest Federal judge in the 
country, his fortune being estimated at $500,000. 


Henry Wade Rogers, ex-president of the North- 
western University, has gone East and will rest 
until October 1, when he will commence his work 
in the law department of Yale. 


The North Carolina Law Journal, in reporting 
the proceedings of the Bar Association of that State, 
in reference to the requirements of attorneys for 
admission to the bar, says: 

“The discussion as to the two years’ course for 
applicants to practice law was entered into by nearly 
everyone present. The president particularly re- 
quested that everyone be heard. Some of the 
lawyers seemed to think that this requirement would 
work a hardship on the poor young men, whose 
means were limited; others advanced the idea that 
it should be adopted in order that the standard for 
admission into the profession might be elevated, and 
any young man who wanted his license, however 
poor he may be, would not allow this to deter him. 
This discussion lasted for several hours, and became 
at times very heated. The resolution requiring 2 
two years’ course of preparation was finally adopted 
by a small majority.” 


A justice of the peace, at Des Moines, Iowa, on 
the 6th inst., was delivered of a decision in the case 
of Ryan v. Charles Weitz & Son, in which he held 


ithat a labor union is a pool or trust, the operation 
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of which is in positive violation of section 5060 of 
the lowa Code, which reads as follows: “ Any cor- 
poration or organization having for its object the 
maintenance or regulation of any commodity is a 
trust or pool.” 

The learned justice, consulting the American and 
English Encyclopedia of Law, discovered that 
therein labor is defined as a commodity, and there- 
upon molded his decision. 

The plaintiff has taken the case, on a writ of 
error, to the District Court, and, doubtless, let the 
ruling of the nisi prius court be what it may, the 
State Supreme Court will be called upon to settle 
the question — Chicago Law Journal. 


A unique lawsuit was practically disposed of in 
Justice Chaddon’s court, says the Wellington (Kan.) 
Daily Mail. Some days ago Wellington’s woman 


an arm, or leg, or bones of the body. The body 
and mind are so intimately connected that the mind 
is very often and necessarily affected by physical 
injuries. A nervous shock without a blow to the 
person might, under some circumstances, be so 
great as to cause bodily injuries.”— Wash. Law 
Rep. 
—_——_—————_ 


Legal Laughs. 

In the west of Ireland, on a certain circuit, a judge 
was wont to doze during the speeches of counsel. 

On one occasion counsel was addressing him on 
the subject of certain town commissioners’ rights to 
obtain water from a certain river, water being very 
scarce at the time. During his speech he made use 
of the words: 





lawyer brought suit for eight or ten threshing 
machine hands against Hathaway & Scrivens, whose 
threshing machine was burned a few days since. | 
She joined all of them as plaintiffs and also E. D. | 
Green and son, who formerly owned the machine. | 
At the time suit was brought garnishments were | 
issued. Later on she sued out an attachment, one 
of the grounds sworn to being that the defendants 
are non-residents of the State, although they have 
lived in this county for many years. After the suit 
was brought all the other plaintiffs assigned their 
claims to one man. The first whirl was taken at 
the case when Justice Chaddon dismissed all of the 
case, except one man’s claim and continued it until 
September 1. It is hard to tell what will happen 
in the meantime. In any event, this case is liable 
to go down in the history of Sumner county’s 
jurisprudence side by side with Charlie Willsie’s 
suit in District Court against the United States in 
which he took service by publication by swearing 
that “‘the defendant, the United States, is a non- 
resident of the State of Kansas.” 


In an action against a railroad company to 
recover damages for injuries received in a collision, | 
where the evidence showed that the plaintiff had) 
sustained serious physical injuries, the Ninth Cir- | 
cuit Court of Appeals holds (Denver and R. G. 
R. R. Co. v. Roller) that an instruction allowing | 
the jury to award damages for injury occasioned by 
fright was properly granted. The court held that, 
though damages might not be recovered for fright 
alone, without bodily injury, yet where the evidence 
shows that there was any fright or nervous shock 
resulting from bodily injury in connection with an 
acident in which there was an accompanying 
explosion, fire, wrecking of cars, and other circum- 
stances directly connected therewith and solely 
attributable thereto, there was no substantial rea- 
son why all damages materially, reasonably and | 
proximately arising therefrom should not be re- 
covered. In the opinion it is said: “ We all know by 
common knowledge that serious results may natur- 
ily follow from physical injuries without breaking | 





* But, my lord, we must have water — we must 
have water.” 

Whereupon the judge woke up, exclaiming: 
‘Well, just a little drop — just a little drop! I like 
it strong.”— Exchange. 


‘ 


A correspondent writes: “ The late lamented Lord 
Chief Justice had, I believe, little in his accent to 
indicate that he was born on the other side of the 
St. George’s channel, but now and then, like all 
his countrymen, he would betray his nationality by 
perpetrating what is called a bull. I remember, a 
good many years ago, I was at a political meeting 
at Balham. It was’in 1880 or thereabouts, when 
coercion was the burning question. Lord (then Sir 
Charles) Russell made an impassioned speech in 
favor of liberty, in the course of which he said: 
‘Ladies and gentlemen, if the government coercion 
bill is carried, no man in Ireland will be able to 
speak upon politics, unless he is born deaf and 
dumb.’ Curiously enough, nobody laughed. Every- 
one seemed so overawed by the eloquence of the 
speaker that the bull, to all appearance, passed 
unnoticed, a testimony, surely, to Lord Russell’s 
power as an orator.”— London Daily News. 


It is told how Lord Eldon saw some gentlemen 
in an adjoining field calmly shooting his birds. He 
went up to them and said: “ Gentlemen, I apprehend 
you have not Lord Eldon’s permission to shoot on 
his grounds.” “Oh, permission is not necessary in 
our case,” answered one of the sportsmen. “ May 
I venture to ask why, gentlemen?” “ Because,” re- 
plied he, “ we flushed our birds on other ground, 
and the law entitles us to follow our game any- 
where. If you ask your master, Lord Eldon, he’ll 
tell you that is the law.’”” Whereupon the chancel- 
lor said: ‘I don’t think it will be necessary to 
trouble him on that account, since, to tell you the 
truth, I am Lord Eldon himself.” Then, on seeing 
the confusion of the gentlemen, who were profuse 
in apologies, he said: “ Come, our meeting has been 
in good humor, and so let it end; pursue your pleas- 
ures on my grounds, only next time don’t be quite 
SO positive in your law.”— Law Notes. 
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English Aotes. | 


We have had during the last few days the usual | 
record in the daily journals of the flight of the 
learned judges from town. We always wonder why 
these paragraphs, which must take a good deal of | 
trouble to collect, are allowed to be inserted. Who 
cares a brass farthing about the movements of the 
bench during the long vacation? Why are the 
judges alone to be debarred from getting away 
from town without a solemn announcement of the 
place to which they are going? We think it may 
be taken for granted that their destinations are 
strictly proper, and we do not need to be told their 
movements in order to assure us that no judge is 
on his way to Monte Carlo, or any Belgian gam- 
bling resort. This being so, may we not be spared 
the details of their travels? We observe, however, 
that this year in some cases, not only the destina- 
tion of the judge, but the reason for the selection 
of such destination, is given by the indefatigable re- | 
porter: Mr. Justice So and So and his wife are | 
devoted to yachting, hence they have taken a house 
at a place convenient for that purpose. We trust 
that this innovation will not spread, otherwise we 
may have next year an announcement that a learned 
judge —a member of the “ golf table” at the judi- 
cial luncheons at the royal courts — has selected a 


| on his behalf. 


its permanent location in the new Sessions House, 
Old Bailey. The bust, which is of quite heroic size, 
and boldly executed, represents the judge in his er- 
mine robes and full-bottomed wig. It is the gift of 
Lady Brampton to the corporation.— Law Times. 


Twice, at least, during the summer assizes there 
has been a case of a prisoner standing mute when 
called upon to plead. In old times the consequence 
of standing mute were very serious, and involved 
forfeiture of goods and the peine forte et dure. Now- 
adays, however, if the prisoner is mute of malice the 
Statute 7 & 8 Geo. 4, c. 28, directs that a plea of 
“not guilty’ may be entered, and the trial proceeds 
as if the prisoner had pleaded. The judge has no 
power to determine whether the prisoner stands 
mute of malice or by the visitation of God. That 
must be decided by a jury, which may be formed of 


|any twelve men who happen to be present, but 
| which, of course, as a rule, the jury which is already 


““ 


in the box to try the man if he pleads “ not guilty” 
in the ordinary course. Evidence is called before 
such a jury as to the condition of the prisoner, 
and counsel may call witnesses and address the jury 
If he is found mute of malice, a plea 
of “not guilty” is entered and he is tried. If he 
is found mute by visitation of God, it then becomes 
a question whether, though mute, he is sane and 
capable of understanding signs or writing, or 


particular golfing resort because the average play | whether he is insane, and so unable to plead or take 


there is no better than his own.— Solicitor’s Journal. 


George Hensman, of the firm of Hensman and | 
Marshall, London, who recently attained his nine- 
tieth birthday, died at Eastbourne, on the oth of 
August. The Law Times says of him: “ He is said 
to have been the oldest practicing solicitor in Eng- 
land, and was father of the Carpenter’s Company, 
and for many years solicitor to that guild. With 
him we lose a type of the old-fashioned lawyer and | 
English gentleman, and one who was not only re- 


spected and implicitly trusted, but beloved by all) 


who knew him. Mr. Hensman was of an old legal | 
family in Northamptonshire, one of whom is Mr. | 
Justice Hensman, of the Western Australian bench. 
He was admitted in 1835, and was a member of the 


Incorporated Law Society and the Law Associa- | 


tion.” 


The literary view of Walter v. Lane is thus ex- 
pressed by the Academy: “The decision of the 
House of Lords, by a majority of four law lords 
to one, that a reporter is entitled to copyright in the 


speeches he reports may be good law, but to the | 
lay literary mind, it is certainly not common sense.” | 


The marble bust of Lord Brampton, who was, as 


Sir Henry Hawkins, so well known at the Central | 
Criminal Court, where in his judicial capacity he 
attended very frequently, has made its way from 
the studio of Mr. Swynnerton, the sculptor, to the 
Corporation Art Gallery, where it will remain on a 
temporary pedestal until circumstances permit of 


his trial. If he is merely deaf and dumb, but intel- 
the charge is explained to him by writing or signs, 
his plea is taken and there is no legal difficulty. 


| There may, however, be considerable practical dif- 


ficulty and much delay in the proceedings. In one 
case, after the evidence of each witness for the 
crown had been given, the judge’s note of such 
evidence was handed to the prisoner and he was 
asked in writing if he wished to put any questions. 
In the first of the two recent cases, which was tried 
| at Salisbury, the jury found the prisoner (who was 
stone deaf) mute by the visitation of God, and the 
indictment was handed to him. He read the in- 
dictment and then wrote: “I plead not guilty.” In 
the other case, at Norwich, the jury found the pris- 
oner mute of malice, whereupon a plea of “not 
guilty ’’ was entered and he was tried in the ordinary 
| way. It is no uncommon thing for a prisoner to 
| sham idiocy or dumbness. It is hard to say, how- 
ever, what good such persons hope to get out of 
| their malingering. If they are found to be insane, 
probably their liberty is taken away for far longer 
than it would be on conviction.— Solicitors’ Journal. 


A young Belfast volunteer who is now a prisoner 
| in the hands of the Boers at Nooitgedacht, writing 
| home to his mother, paints a dismal picture of the 
| monotony of his life, and wishes that he had some 
law books to study in his spare moments, “ which,” 
he says, “are rather plentiful at present.” This 
| poor young man has discovered that there are occa- 
/sions when even law books are tolerable.— Law 
| Times. 
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